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DEFAULT ORDER AND | NI TI AL DECI SI ON

By Motion for Default Judgnent filed October 22, 1999,
Conpl ai nant, the Acting Director of the Water Managenent
Di vision, United States Environnmental Protection Agency,
Regi on 9, noved for a default judgnent agai nst Respondent, APA
Devel opment, Inc. for liability under the Safe Drinking Water
Act, 42 U.S.C. Section 300h, in the full anmpunt of the penalty
in the Proposed Adm nistrative Order dated October 19, 1998,
fifteen thousand three hundred forty-four dollars ($15, 344.00)
Pursuant to the Consolidated Rules of Practice Governing
the Adm nistrative Assessnent of Civil Penalties at 40 C. F. R

Part 22, 64 Federal Register 40138 (July 23, 1999) and based

upon the record in this matter and the follow ng Findings of
Fact, Conclusions of Law, and Determ nation of Penalty,
Conpl ai nant's Modtion for Default Judgnent is hereby GRANTED

The Respondent, APA Devel oprment, Inc., is hereby found in



default and a civil penalty is assessed in the amunt of
$15, 344. 00.

. | NTRODUCTI ON

This civil adm nistrative penalty proceeding arises under
Section 1423(c) of the Safe Drinking Water Act (“SDWA"), 42
U.S.C. Section 300h-2(c). This proceeding is governed by the
Consol i dated Rul es of Practice Governing the Adm nistrative
Assessnment of Civil Penalties, |Issuance of Conpliance or
Corrective Action Orders, and the Revocation, Term nation or
Suspension of Permts ("Consolidated Rules") at 40 C.F. R Part

22, Subpart |, 64 Federal Register 40138 (July 23, 1999).1

On COctober 26, 1998, Conpl ai nant served the Proposed
Adm nistrative Order Wth Adm nistrative Civil Penalty (the
Proposed Adm nistrative Order) on the Respondent by certified
mail. The Proposed Adnministrative Order alleged that Respondent had
viol ated the Safe Drinking Water Act and the Underground I njection
Control (“U C’") regul ations promul gated under the Act, sought
conpliance with the U C regul ations issued under the Act, and sought
an adm ni strative penalty of $15,344.00. The Respondent’s answer,

dat ed Novenber 24, 1998, was fil ed Decenmber 2, 1998.

! The proceeding was initally governed by proposed
Subpart | regulations issued at 63 Federal Register 9480
(February 25, 1998).




Because the Respondent failed to comply with the
Presiding O ficer’s Scheduling Order requiring it to submt a
preheari ng exchange, and for the related reasons di scussed
bel ow, the Respondent is found to be in default pursuant to
Section 22.17(a) of the Consolidated Rules. Default by the
Respondent constitutes an adm ssion of all facts alleged in
t he proposed adm nistrative order, and a waiver of the
Respondent’s right to a hearing to contest those factual
al l egations. Consolidated Rules, Section 22.17(a). The
factual allegations contained in the proposed adm nistrative
order, deened to be adm tted, establish that the Respondent
vi ol ated Section 1423(c) of the Safe Drinking Water Act and
rel ated regul ations. Taking into consideration the statutory
factors, a penalty in the amunt sought in the Proposed
Adm ni strative Order, $15,344.00 is appropriate.

1. FINDINGS OF FACT

Pursuant to 40 C.F.R 822.17 and the entire record in
this matter, | make the follow ng findings of fact:

1. On COctober 26, 1998, Conpl ai nant served the Proposed
Adm ni strative Order Wth Adm nistrative Civil Penalty (the
Proposed Adm nistrative Order) on the Respondent by certified
mail. Public notice of the Proposed Order was given in the

Daily Times, Farmi ngton, N.M on Novenmber 1, 1998. The



Proposed Adm nistrative Order alleged that Respondent had viol ated
the SDWA and the U C regul ati ons pronul gated under section 1422 of
the SDWA at 40 C.F. R 8 124, 144, 145, 146, 147 and 148, sought
conpliance with the U C regul ations issued under the Safe Drinking
Wat er Act, and sought an adm nistrative penalty of $15,344.00. The
Respondent’s answer, dated Novenmber 24, 1998, was filed
Decenber 2, 1998.2

2. Based on the allegations of the Proposed
Adm nistrative Order, paragraphs 1 through 19:

(1) APA DEVELOPMENT, INC. ("Respondent”) is a
corporation authorized to do business in the State of New
Mexico with the principal place of business in Phoenix,
Arizona. Respondent is a "person"” within the nmeani ng of
Section 1401(12) of the SDWA, 42 U.S.C. 8300f-12.

(2) The Respondent operates six (6) injection wells,
which are Class Il injection wells as defined by 40 C. F. R

8§8144.3, 144.6(b), 146.3, and 146.5(b). These wells are the

2 The Proposed Admi nistrative Order was apparently not
filed with the Hearing Clerk at the tinme it was served. On
Decenmber 23, 1998 the attorney for the Conpl ai nant advi sed the
Respondent that the Proposed Adm nistrative Order was being
filed with the Hearing Clerk on Decenber 23, 1998 and that
consequently the Respondent woul d have an additional 30 days
to file an answer or request a hearing. The Respondent was
al so advised “[i]f you do not file a new answer within thirty
days, your answer, filed on December 2, 1998, will be deened
an answer to the enclosed Proposed Adm nistrative Order.” The
Respondent did not file a new answer.
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subj ect of the Proposed Adm nistrative Order. These wells are
| ocated within San Juan County, New Mexico on the Navajo
Nation. The names and | ocations of the wells are listed in
ATTACHVENT A to the Proposed Adm nistrative Order which is
hereby i ncorporated by reference.

(3) Pursuant to Section 1422(e) of the SDWA, 42 U.S.C.
8300h-1, and 40 C.F.R 8147 Subpart GG Section 147.1603, EPA
adm ni sters the Underground Injection Control ("U C') program
on Indian lands in the state of New Mexico. Said U C program
consists of the programrequirenments of 40 C.F. R 88124, 144,
146, 147, and 148. The effective date of this programis
Novenber 25, 1988.

(4) Pursuant to 40 C.F. R 8144.22, Respondent is
authorized by rule to operate the six (6) injection wells
listed in ATTACHVENT A to the Proposed Adm nistrative Order.
Respondent is subject to all ternms and conditions necessary to
mai ntain this authorization.

(5) Pursuant to 40 C.F.R 8144.28(c), the owner or
operator is required to prepare, maintain and conply with a
pl an for pluggi ng and abandoning the well or project that
neets the requirenents of 8146.10 and is acceptable to the

Director.® The owner shall submt any proposed plan, on a

3 The Director of the Water Division, EPA Region 9.
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form provi ded by the Regional Adm nistrator, no later than 1
year after the effective date of the U C Programin the state.
(6) Pursuant to 40 C.F. R 8144.28(d), the owner or
operator is required to maintain financial responsibility and
resources to close, plug and abandon the underground injection
operation in a manner prescribed by the Director. The owner

or operator shall show evidence of such financi al
responsibility to the Director by the subm ssion of a surety
bond, or other adequate assurance, such as a financial

st at enent .

(7) Pursuant to 40 C.F. R 8144.28(1), the owner or
operator is required to notify the Director "of a transfer of
ownership or operational control of the well at |east 30 days
in advance of the proposed transfer."”

(8) Pursuant to 40 C.F.R 8144.28(h)(2), the owner or
operator is required to submt an annual report to the
Di rector sunmarizing the results of all nonitoring, as
required in 40 CF. R 8144.28(9g)(2). The annual report is to
i nclude summaries of nmonthly records of injected fluids, and
any maj or changes in characteristics or sources of injected
fluids.

(9) Pursuant to 40 C.F.R 8144.22(c), an owner or

operator of a well authorized by rule is prohibited from



injecting into the well upon failure to submt a permt
application in a tinely manner pursuant to 40 C. F. R 88144.25;
upon failure to conply with a request for information in a
timely manner pursuant to 40 C.F. R 8144.27; and upon failure
to provide alternative financial assurance pursuant to 40
C.F. R 8144.28(d).

(10) On June 12, 1997, EPA sent Respondent a letter
pursuant to 40 C.F. R 8144.27 outlining violations in
conpliance with requirenents regardi ng nmechanical integrity
tests (MTs), financial resources to plug and abandon the
subj ect wells, and annual operating reports. Respondent was
required to renedy the outlined violations within 30 days of
receipt of the letter.

(11) Respondent sent a letter to EPA (no date) in
response. However, the letter did not address the concerns
outlined in EPA's June 12, 1997 letter.

(12) Specifically, Respondent failed to schedule M Ts
for the six (6) wells listed in ATTACHVENT A to the Proposed
Adm nistrative Order, in violation of 40 C.F. R 8144.28(f)(2).

(13) Respondent failed to submt evidence of financial
responsibility for costs of plugging and abandoning the six

(6) wells listed in ATTACHVENT A to the Proposed



Adm ni strative Order, in violation of 40 C.F. R 8144.28(d) (1)
and (2).

(14) Respondent failed to submt the plugging and
abandonnent plan for the six (6) wells listed in ATTACHVENT A
to the Proposed Adm nistrative Order, in violation of 40
C.F.R 8144.28(c)(1), (2), (i), (ii), and (iii).

(15) Respondent failed to submt the required annual
operating reports in violation of 40 C.F.R 8144.28(h)(2).

(16) On Decenber 12, 1997, EPA sent Respondent a letter
pursuant to 40 C.F. R 8144.25 outlining the reasons for
requiring the subni ssion of an application for area permt to
operate the six (6) injection wells. Respondent was required
to apply for a permt within 45 days of receipt of the letter.

(17) Respondent failed to submt the required
application for area permt, in violation of 40 C F. R
8§144. 25.

(18) Respondent failed to submt change of ownership
information; a witten agreenent between the transferor and
the transferee containing a specific date for transfer of
ownership or operational control of the well; and a specific
date when the financial responsibility denonstration of 40
C.F.R 8144.28(d) will be met by the transferee, in violation

of 40 C.F.R §144.28(1).



(19) The violations outlined above are subject to
enforcement action under Section 1423 of the SDWA, 42 U.S.C
8300h-2. This section provides for civil and/or crimnnal
enforcement actions in court or the issuance of adm nistrative
orders that mandate conpliance with provisions of the SDWA
and/ or assess adm nistrative penalties for violations.

3. Section 1423(c) of the SDWA, 42 U S.C. 8300h-2(c),
aut hori zes the assessnent of a civil penalty of up to $125, 000
for violations of the Safe Drinking Water Act.# The proposed
civil penalty in the Conplaint is for $15, 344.

4. Pursuant to SDWA Section 1423(c), 42 U.S.C. 88 300h-
2(c), the factors considered by EPA in determ ning the amunt
of the proposed penalty include (1) the seriousness of the
violation; (2) the econom c benefit (if any) resulting from
the violation; (3) any history of such violations; (4) any
good-faith efforts to conply with the applicable requirenents;
(5) the econom c inpact of the penalty on the violator; and

(6) such other matters as justice may require.

4 Violations involving Class Il wells are subject to a
civil penalty of not nmore than $5000 per day for each day of
violation, up to a maxi mum of $125,000. 42 U.S.C. Section
300h-2(c)(2). Penalties have been increased to $5,500 per day
of violation, up to a maxi mum of $137, 000, for any violations
whi ch occur after January 30, 1997. See 40 C.F.R Part 109.
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5. Respondent failed to appear at prehearing conferences
schedul ed July 29, 1999 and Septenber 29, 1999; failed to
conply with the information exchange requirenments of Section
22.19(a) of the Consolidated Rules by failing to file the
preheari ng exchange due October 14, 1999; and failed to conply
with the Presiding Oficer’s Scheduling Order dated Septenber
2, 1999.

6. On October 22, 1999 Conplainant filed a Mdtion for
Def ault Judgnment. Conpl ai nant attenpted to serve the Mtion
on the Respondent by certified mail on Cctober 26, 1999, but
t he envel ope was returned to EPA by the post office marked
“uncl ai med.” On December 20, 1999 the Conpl ai nant sent a
second copy of the Motion for Default Judgnent to the
Respondent by regular first class mail. Respondent had
fifteen days fromthe date of service to respond, 40 C. F.R
22.16(b), plus five additional days because the Mtion was
served by mail. 40 C F. R 22.7(c).

7. On Novenber 23, 1999, the Presiding Oficer issued an
Order to Show Cause, ordering the Respondent “to show cause
why it should not be found in default for failure to file its
preheari ng exchange and for the other grounds alleged in the
Conpl ai nant’s Mdtion for Default Judgnent filed Cctober 22,

1999.” The Order to Show Cause stated that “[t] he Respondent
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may file a witten response to this Order no |ater than
Fri day, Decenber 17, 1999.”

8. As of the date of this Default Order and Initial
Deci si on, Respondent has failed to file its prehearing
exchange, has failed to respond to the Mdtion for Default
Judgnent, has failed to file a witten response to the Order
to Show Cause, and has failed to show cause why it shoul d not
be found in default.

L1, CONCLUSI ONS OF LAW

Pursuant to 40 C.F. R 8§ 22.17(c), and based on the entire
record in this matter, | make the follow ng concl usi ons of
| aw:

1. The Consolidated Rul es provide that an order of
default may be issued "after notion, upon failure to file a
timely answer to the conplaint; upon failure to conply with
the informati on exchange requirements of § 22.19(a) or an
order of the Presiding Oficer; or upon failure to appear at a
conference or hearing. Default by respondent constitutes, for
pur poses of the pending proceeding only, an adm ssion of all
facts alleged in the conplaint and a wai ver of respondent’s
right to contest such factual allegations.” 40 C.F.R 8§

22.17(a).
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2. Respondent's failure to appear at two prehearing
conferences, failure to conply with the information exchange
requi renents of Section 22.19(a) of the Consolidated Rules,
and failure to conply with the Presiding Oficer’s Scheduling
Orders constitute grounds for issuing the present order
finding the Respondent in default.

3. Respondent's default constitutes an adm ssion of all
facts alleged in the Proposed Adm nistrative Order, as
described in the Findings of Fact above.

4. Respondent is a "person” within the nmeaning of
Section 1401(12) of the SDWA, 42 U.S.C. § 300f-12.

5. By reason of the facts found as set out in the
Fi ndi ngs of Fact above, the Respondent violated Section 1423
of the SDWA, 42 U.S.C. § 300h-2

6. The civil penalty in the Proposed Adm nistrative
Order, $15,344, is authorized and the anpunt of the penalty is
in accordance with the statutory penalty criteria in Section
1423 of the SDWA, 42 U.S.C. 8§300h-2.

7. \When the Presiding Oficer finds that a default has
occurred, he shall issue a Default Order against the
defaulting party as to any or all parts of the proceeding
unl ess the record shows good cause why a default order should

not be issued. If the order resolves all outstanding issues
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and clains in the proceeding, it shall constitute the Initial
Decision. 40 C.F.R 822.17(c). The present Default Order
resolves all outstanding issues and clains in this proceeding.

V. DI SCUSSI ON

The primary issue for decision is whether the Respondent should
be found in default for failure to appear at two prehearing
conferences, failure to conply with the information exchange
requi renments of section 22.19(a), and failure to conply with the
schedul ing orders issued by the Presiding Oficer.

A review of the procedural history of this case denonstrates
t he Respondent’s repeated failure to conply with the procedural
requi renents of the Consolidated Rules and failure to conply with
orders issued by the Presiding Oficer:

(1) According to the certificate of service, the Proposed
Adm ni strative Order dated October 19, 1998 was served on the
Respondent by certified mail, addressed to

M. Jeff Einhart?®

APA Devel opnment, Inc.

1250 E. M ssour
Phoeni x, AZ 85014

SM. Einardt’s name was spelled incorrectly in this and
several subsequent docunments issued by EPA. In addition,
whil e the Answer spells the Respondent’s nane as “A. P. A
Devel opment, Inc.” other docunents in the Record spell the
Respondent’s name as shown in the certificate of service,
wi t hout periods after the three initial letters.
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The Respondent’s Answer was sent to EPA with a cover letter signed by
M. Einardt in which M. Einardt stated that he “had to take over
ownershi p” of the Respondent fromthe prior owner “to save ny
investnment.” The cover |etter was dated Novenmber 24, 1998 and was
filed December 2, 1998.

(2) On March 4, 1999, the Regional Judicial Oficer issued a
“Notice and Order’ scheduling a prehearing conference. The order was
served by regular first class mail, addressed as shown above for the
Proposed Adm nistrative Order. The Notice and Order was returned by
the Post O fice, marked “RETURN TO SENDER/ NO FORWARD ORDER ON
FI LE/ UNABLE TO FORWARD.” The attorney for the Conpl ai nant was abl e
to contact the Respondent to advise it of the prehearing conference.
During the prehearing conference on March 18, 1999, M. Ei nardt
provided a new mailing address for the Respondent, a post office box
i n Phoeni x, Arizona, and al so provided a tenporary tel ephone nunber
at which he could be reached.

(3) A second prehearing tel ephone conference was held on June
22, 1999,6 at which the parties agreed to schedule the hearing in
this matter on October 13, 1999, the prehearing information exchange
on Septenber 13, 1999, and a third prehearing conference at 10: 00

a.m on July 29, 1999.

The conference was rescheduled from vMay 18, 1999 at the
Conpl ai nant’ s request.
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(4) On July 29, 1999, after requesting that the 10:00 a. m
prehearing conference be rescheduled to 11: 30, the Respondent failed
to appear for the prehearing tel ephone conference.

(5) On August 23, 1999, the Presiding Oficer issued a notice
and order setting a new prehearing telephone conference for Septenber
2, 1999, at 11:00 a.m On August 23rd, the Presiding O ficer also
sent a letter to M. Einardt and APA Devel opnment, Inc. rem nding the
Respondent of the consequences for failure to appear at a prehearing
conference. Specifically, the letter stated

[p]| ease bear in mnd that under 40 CF. R 8 17(a) of the

Consol i dated Rul es of Practice, you may be found in default if

you fail to conply with the order scheduling the prehearing

conference call or if you fail to appear at a conference or
heari ng.
The letter also infornmed Respondent that “[a]ny failure by you to
conply with the information exchange requirenments of Section 22.19
may al so result in a finding of default against you.”

(6) On Septenber 2, 1999, M. Einardt was not ready for the
t el ephone conference call at 11:00 a.m The conference was
rescheduled to 11:30 a.m at his request and held as reschedul ed.

(7) On Septenmber 2, 1999, the Presiding O ficer issued a
Schedul i ng Order which set a prehearing conference for Septenber 29,
1999, reschedul ed the prehearing exchange for October 13, 1999, and
reschedul ed the hearing for November 16, 1999. The Presiding

O ficer again rem nded Respondent t hat
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[flailure to conply with the prehearing exchange requirenment

may result in the party being found in default. 40 CF. R §

22.17(a). Failure to list witnesses or submt docunents or

exhibits as part of the information exchange may result in

excl usi on of those witnesses fromtestifying or the docunents

or exhibits not being admtted into evidence. 40 CF. R § §

22.19(a) and 22.22(a).

(8) Despite this warning, Respondent failed to appear at the
prehearing conference schedul ed for Septenber 29, 1999. |In addition,
Respondent failed to file the prehearing exchange due October 14,
1999,7 or to submit a statenent, as required by the Prehearing O der
t hat Respondent did not intend to call any witnesses or introduce any
exhi bits at hearing.

(9) On October 22, 1999 the Conplainant filed the Mdtion for
Def aul t Judgnment under consideration here. The Mdtion was served on
t he Respondent by certified mail at the post office box stated above.
On October 28, 1999, the Presiding Oficer cancelled the Novenmber 10,
1999 prehearing conference and the Novenber 16, 1999 hearing in order
to allow sufficient tine to consider the Mdtion for Default.

(10) On Novenber 23, 1999 the Respondent was ordered to show

cause “why it should not be found in default for failure to file its

‘On Cctober 13, 1999, EPA Region IX filed a nmotion for a one-
day extension of tinme to file the prehearing exchange, making it
ultimately due Cctober 14, 1999. The attorney for the Conpl ai nant
called M. Einardt on October 13, 1999, to inform himthat
preheari ng exchange material was now due on October 14, 1999.
During that phone conversation, counsel rem nded M. Ei nardt
of the Respondent’s obligation to submt prehearing exchange
mat eri al .
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preheari ng exchange and for the other grounds alleged in the
Conpl ai nant’s notion for Default Judgnent” and was advised that it
“may file a witten response to this order no |ater than Friday,
Decenber 17, 1999.”

(11) On Decenber 3, 1999, the attorney for the Conpl ai nant
advi sed the Presiding Oficer by letter that the copy of the Mdtion
for Default Judgment sent certified nmail to the Respondent had been
returned by the Post O fice marked “Uncl ai ned.”

(12) On Decenber 9, 1999 M. Einardt left a voicemnil|l message
for the Presiding Officer stating that he had filed personally for
Chapter 13 bankruptcy and that he would send the Order to Show Cause
to his attorney. No further response has been received from
Respondent as of the date of this Initial Decision.

(13) The Presiding O ficer forwarded the voicemnil|l nessage to

the attorney for the Conplainant with a request that the attorney
attenmpt to contact M. Einardt. The attorney advised by |letter dated
Decenber 20, 1999 that she had left a tel ephone nessage for M.
Ei nardt but had not received a response, and that a second copy of
the Motion for Default Judgnent had been sent to the Respondent by
regular first class mail at the nobst recent address she had for the
Respondent, the post office box above.

Thus, although the Respondent was given anple warning of the

consequences of doing so, it failed to conply with orders issued by
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the Presiding Oficer, repeatedly failed to participate in schedul ed

prehearing conferences, and failed to file its prehearing exchange.
As noted by the Conplainant in its Mtion for Default Judgnent,

Respondent’s pro se status does not excuse such inaction. See In re

Rybond. Inc., 1996 EPA App. LEXIS 16; 6 E. A.D. 614, 647 (EAB Novenber

8, 1996), in which the Environmental Appeals Board noted:

It is true that both the federal courts and the Agency have
adopted the approach that ‘nore |enient standards of conpetence
and conpliance apply to pro se litigants.’” Nonetheless, a
litigant who elects to appear pro se takes upon hinself or
herself the responsibility for conplying with the procedural
rules and may suffer adverse consequences in the event of
nonconpl i ance

(internal citations and quotations omtted). See also, Jiffy

Builders, Inc., 1999 EPA App LEXIS 15 at *11, *14 (E. A B. May 25,

1999) (noting that “on many occasions, [the Environnmental Appeals
Board has] affirnmed the issuance of default orders for failure to
conply with a prehearing order” and rejecting the position that such
a default order should be overturned because respondent was

proceedi ng pro se); George Atkinson, 1998 EPA ALJ LEXI S 122 (ALJ

Cct ober 26, 1998) (issuing default order against pro se respondent
based on failure to file prehearing exchange as ordered); and In the

Matter of ©Mountain States Asbestos Renpval. Inc., 1997 EPA ALJ LEXI S

112 (ALJ May 1, 1997) (issuing default order on the basis of

Respondent’s failure to conply with Prehearing Order).
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In addition, the record shows that the Respondent received
repeated notice that it mght be found in default as the result of
its failure to conply with orders issued by the Presiding Oficer and
failure to nmeet the requirenments of the Consolidated Rules. Although
t he Respondent refused service by certified mail of the Conpl ainant’s
Motion for Default,® the subsequent service by regular first class
mai | constitutes proper service under Section 22.5(b)(2) of the
Consol i dated Rules. Even if the Motion for Default had not been
served a second tine by regular first class mail, it should be noted
t hat under Section 22.17(a) the Respondent could be found in default
by the Presiding Oficer sua sponte, wi thout a notion by the
Conpl ai nant. Consequently, the Conplainant’s notion for default is
not a necessary procedural preconditions to finding the Respondent in
defaul t.

I n any event, the Respondent was al so served with the Presiding
O ficer’s Order to Show Cause, which also put Respondent on notice
that it mght be found in default. The Respondent acknow edged
recei pt of the Order to Show Cause in M. Einardt’s Decenber 9, 1999,

voi cemai |l nessage to the Presiding Oficer, but to date has not

8 As to the effect of the Respondent’s refusal to accept
service of a notion mailed to it by the Conpl ai nant, conpare
Mountain States Asbestos Renoval, Inc., Docket No. CAA-11-94-
0106 at page 7 (ALJ, May 1, 1997) (“l note that a respondent
cannot avoid the entry of an order against him. . . sinply by
maki ng hi s whereabouts unknown after jurisdiction over him has
been acquired in the proceeding”).
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conplied with the Order to Show Cause or with the prehearing exchange
requi rements of the Scheduling Order. Section 22.17(a) provides, in
pertinent part, that "[a] party may be found to be in default... upon
failure to conmply with . . . an order of the Presiding Oficer." The
Respondent’s failure to conply with those orders subjects the
Respondent to a default order under Section 22.17(a) of the
Consol i dat ed Rul es.

Al t hough this | anguage of Section 22.17(a) concerning the
entry of a default order appears discretionary in nature,

. the regul ation should be applied as a general rule in
order to effectuate its intent. In other words, when the facts
support a finding that there has been a failure to comply with a
prehearing order or hearing order without good cause, a default
order generally should follow Such position is consistent with
the regulation's later mandatory provision that "[d]efault by
t he conpl ai nant shall result in the dism ssal of the conplaint
with prejudice."(7)40 CF.R 8§ 22.17(a). It is also noted that
the entry of a default order avoids indefinitely prol onged

litigation.

Bi o-Scientific Specialty Products, Inc., |I.F. & Docket No. I11-557-C,

1999 EPA ALJ at 7 (AlJ, August 19, 1999).

G ven Respondent’s repeated failure to conply with orders issued
by the Presiding Oficer and to nmeet the prehearing exchange
requi rements of the Consolidated Rules, an order for default judgnent

shoul d be entered agai nst the Respondent.
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V. DETERM NATI ON OF PENALTY

Under the Consolidated Rules, the Presiding Oficer shal

determ ne the amount of the civil penalty
based on the evidence in the record and in accordance with any
penalty criteria set forth in the Act. The Presiding Oficer
shal | consider any civil penalty guidelines issued under the
Act. The Presiding Oficer shall explain in detail in the
initial decision howthe penalty to be assessed corresponds to
any penalty criteria set forth in the Act . . . . If the
respondent has defaulted, the Presiding Oficer shall not assess
a penalty greater than that proposed by conplainant in the
conpl aint, the prehearing exchange, or the notion for default,
whi chever is |ess.
40 C.F.R 8§ 22.27(b).
In the Proposed Adm nistrative Order and the Mtion for
Def ault Judgnent, Conpl ai nant requested a penalty of $15,344.00. The
Prehearing Order dated Septenber 1, 1999 required Conplainant to
provi de an expl anati on of how the proposed penalty of $15, 344 was
cal culated. On Cctober 14, 1999, Conplainant filed, as part of its
preheari ng exchange, an explanation of the penalty cal cul ation.
Conpl ai nant’ s Menorandum i n Support of Conplainant’s Mtion for
Def aul t Judgnment supplenmented the explanation in the prehearing
exchange.
As explained in those docunents, Conplainant used the “Interim
Final U C Program Judicial and Adm nistrative Settlenment Policy"

(“Settlement Policy”) to determine the proposed penalty in this case.

The Settlenment Policy is based on the factors listed in section
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1423(c)(4)(B) of the SDWA and splits cal culation of the penalty into
two conponents, gravity and econom c benefit. The $15, 344 proposed
penalty is the total of three separate cal culations for the different
sets of violations alleged in the conplaint: 1) $3,376 for failure to
submt the required permt application; 2) $7,276 for failure to file
requi red annual reports; and 3) $4,692 for failure to subnit required
mechani cal integrity tests, sufficient financial assurances and

noti ce of change of ownership.

The Conpl ai nant does not explain why it used a settlenent policy

to cal cul ate the amount of the penalty sought in the Proposed

Adm nistrative Order. Since the policy is intended to provide

gui dance to EPA staff as to the mninmum penalty for which the Agency
would be willing to settle a case, see Settlenent Policy at page 2,

it appears inappropriate to use the policy to calculate the penalty
to be proposed at the initiation of an adm nistrative proceedi ng.

Conpare C.E. McClurkin dba J-C G 1 Conmpany, Docket No. VI-U C-98-001

(February 10, 2000), 2000 EPA RJO at pp. 18-19, with J. Magness,
Inc., Docket No. U C-VIII-94-03 (October 28, 1996), 1996 EPA RJO at
p. 22. However, because the Respondent is in default, Section
22.27(b) of the Consolidated Rules precludes the assessnment of a
penalty greater than that sought by the Conplainant. Since, as

di scussed below, a penalty of at |east $15,344.00 is justified under

the penalty criteria in the SDWA, | adopt the Conplainant’s penalty
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analysis and find that a penalty of $15,344.00 is appropriate in this
case.

Section 22.27(b) of the Consolidated Rules requires that an
Initial Decision include an explanation how the penalty to be
assessed corresponds to any penalty criteria in the Act. The
penalty criteria in Section 1423(c) of the Safe Drinking Water
Act, 42 U S.C. 88 300h-2(c), are: (1) the seriousness of the
violation; (2) the econom c benefit (if any) resulting from
the violation; (3) any history of such violations; (4) any
good-faith efforts to conply with the applicable requirenents;
(5) the econom c inpact of the penalty on the violator; and
(6) such other matters as justice nmay require.

The penalty to be assessed corresponds to these factors as
foll ows:

(1) the seriousness of the violation. The Conpl ai nant

considered failure to submt a required permt application
failure to performrequired nechanical integrity tests, and
failure to submt sufficient financial assurances as Level II
or “moderate” infractions under the Penalty Policy, and
considered failure to file annual reports and failure to
submt a notice of change of ownership as Level 111, or “less
severe” infractions. | find that, on the facts the present

case, failure to file annual reports and failure to perform
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requi red mechanical integrity tests are nore serious

viol ations than recogni zed by the Conpl ainant. The
Respondent’s repeated failure to file annual reports deprives
cogni zant regul atory agencies of information needed to
effectively adm ni ster prograns to protect underground sources
of drinking water. Simlarly, regular mechanical integrity
testing, including testing of wells not currently in
operation, is essential in order to assure that the wells are
not | eaki ng.

(2) the econonmi c benefit (if any) resulting fromthe

violation. The Conpl ai nant has explained in detail its

estimate of the econom c benefit that has accrued to the
Conpl ai nant fromthe violations charged in the Proposed

Adm ni strative Order. | agree with and adopt the
Conpl ai nant’s cal cul ati ons as set forth in the Conpl ai nant’s
Preheari ng Exchange and Conpl ai nant’s Motion for Default
Judgnment .

(3) any history of such violations. The record does not

show any prior violations by the Respondent.

(4) any good-faith efforts to conply with the applicable

requi rements. Although the Respondent has expressed a general

intention to conply with the requirenents of the Safe Drinking

Water Act and the U C program as of the date of this Initial
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Deci si on the Respondent has not corrected the violations
all eged in the Proposed Adm nistrative Order.

(5) the economic inpact of the penalty on the violator.

Respondent, in its answer, generally contested the anmount of the
penalty. As stated in its prehearing exchange, Conpl ai nant t ook
account of the possible econom c inpact of the penalty on the
Respondent by including a multiplier of 0.3 when calculating the
gravity conponent of the penalty. That is, the gravity conponent of
the penalty was reduced by seventy percent in consideration of the
Respondent’s apparent small size.® This adjustnent appears adequate
to take into account the size of Respondent’s business and its
possibly limted financial resources. |In addition, the adjustnent
appears adequate to take into account, to the extent it may be
necessary to do so, the general, unsubstantiated, statenments by the
Respondent’s owner that he is experiencing personal financi al
difficulties.

Al t hough explicitly ordered to do so, the Respondent has not
submtted any information that would justify any additional downward
adj ustment of the penalty. Respondent was ordered, as part of the
preheari ng exchange required by the Septenmber 2, 1999 Scheduling

Order, to provide “an explanation of why the proposed penalty of

SAccording to Conpl ainant, Respondent is not listed in Dun
and Bradstreet.
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$15, 344. 00 should be mtigated or elimnated.” As stated above,
Respondent failed to file the required prehearing exchange.

(6) such other matters as justice may require. The record

in this proceeding does not reveal any other matters that would serve
as a basis for reducing or elimnating the penalty. Accordingly, no
basis has been shown for mtigating the proposed penalty beyond the
reducti ons already made by the Conplainant in its penalty

cal cul ation, and the full penalty in the Proposed Adm nistrative
Order, $15,344.00, will be assessed agai nst the Respondent.

VI. DEFAULT ORDER

Pursuant to the Consolidated Rules at 40 C.F. R Part 22,
including 40 C.F.R 822.17, Conplainant's Mtion for Default Judgnent
i's hereby GRANTED, and Respondent is hereby ORDERED to conply wth
all of the terms of this Order:

A Respondent is hereby assessed a civil penalty in the anmpunt
of fifteen thousand three hundred forty-four dollars ($15, 344.00) and
ordered to pay the civil penalty as directed in this order.

1. Respondent shall pay the civil penalty by certified
or cashier's check payable to the Treasurer of the United States
within thirty (30) days after the effective date of this order. The

check shall be sent by certified mail, return receipt requested, to:
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U.S. Environmental Protection Agency
Regi on 9

Regi onal Hearing Clerk

P. 0. Box 360863M

Pittsburgh, PA 15251

Respondent shall state the docket nunber of this Default Order and
Initial Decision on the face of the check.

2. At the tinme paynment is made to the above address,
Respondent shall send a photocopy of the check by first class mail to
each of the follow ng addresses:

Regi onal Hearing Clerk
U.S. EPA, Region 9 (Ml Code RC-1)
75 Hawt horne Street

San Francisco, CA 94105
El i zabet h LaBl anc, (ORC-3)
U.S. EPA, Region 9

75 Hawt horne Street

San Francisco, CA 94105
George Robin, (WR-9)

U.S. EPA, Region 9

75 Hawt horne Street

San Francisco, CA 94105

3. In the event of failure by Respondent to make paynent
within thirty days after the date this Order becones effective, the
matter may be referred to a United States Attorney for recovery by
appropriate action in United States District Court.

4. Pursuant to the Debt Collection Act, 31 U S.C. § 3717,

EPA is entitled to assess interest and penalties on debts owed to the
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United States and a charge to cover the cost of processing and
handl i ng a delinquent claim

B. Wthin thirty days of the effective date of this Order, the
Respondent shall submt to EPA,

(a) a proposed plugging and abandonnent plan for each of
the six wells listed in Attachnment A to the Proposed Adm nistrative
Or der;

(b) proof of financial responsibility for costs of plugging
and abandoning all wells listed in Attachnent A to the Proposed
Adm ni strative Order, in a formsatisfactory to the Director

(c) proper documentation of ownership of Many Rocks Gal |l up
field;

(d) annual operating reports for the previous two years
(1996 and 1997);

(e) a schedule for conducting nmechanical integrity tests on
the six wells listed in Attachnent A to the Proposed Adm nistrative
Order and shall conduct the tests within forty-five days of the
effective date of this Order

(f) an application for an area pernmt to operate the
injection wells in the field.

C. Until EPA receives the required docunentation |listed above
and issues a permt to operate the six wells listed in Attachnment A

to the Proposed Adm nistrative Order, the Respondent is prohibited
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frominjecting into the wells in accordance with 40 C.F. R Section
144.22(c) and Section 1423(c) of the Safe Drinking Water Act.

D. Pursuant to 40 C.F.R 822.27(c), this Oder shall becone
effective forty-five (45) days after the initial decision is served
upon the parties unless (1) A party appeals the initial decision to
t he EPA Environnental Appeals Board,!® (2) a party noves to set aside
the default order that constitutes this initial decision, or (3) the
Envi ronment al Appeals Board elects to review the initial decision on

its own initiative.

I T 1S SO ORDERED

Dat e: 4/ 3/00 / s/
Steven W Ander son
Regi on Judicial O ficer

%Under 40 C.F.R. 8§ 22.30, any party nay appeal this Oder
by filing an original and one copy of a notice of appeal and
an acconpanyi ng appellate brief with the Environnmental Appeals
Board within thirty days after this Initial Decision is served

upon the parties.
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